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HUMAN RIGHTS AND THE LEGALITY OF THE DEATH 
SENTENCE ON PREGNANT WOMEN UNDER THE ACJA 

 
 
 

I. BACKGROUND 
 

he exemption of pregnant women from the death sentence has principally 

been protected by law and adequately been captured under various 

international and national legal instruments. For instance, the provisions of the 

International Covenant on Civil and Political Rights (ICCPR) 1966 on the right 

to life, provides:  

Article 6(1): 

Every human being has the inherent right to life. This right shall 

be protected by law. No one shall be arbitrarily deprived of his 

life.  

 Article 6(5):  

Sentence of death shall not be imposed for crimes committed 

by persons below eighteen years of age and shall not be carried 

out on pregnant women.1 

 

Also, the Universal Declaration of Human Rights (UDHR) states in its preamble 

that “the recognition of the inherent dignity and of the equal and inalienable 

rights of all members of the human family… human rights should be protected” 

and further provides in Article 3 that “Everyone has the right to life…”. Similarly, 

Article 30(a)-(e) of the African Charter on the Rights and Welfare of the Child 

which is a regional human rights treaty places a requirement on countries to 

prohibit the passing of a death sentence on mothers of infants and young 

children. This treaty is domesticated in Nigerian Law as the Childs Right Act, 

2003 (CRA), section 1 of the Act, provides that: 

T 



Human Rights and the Legality of the Death Sentence on Pregnant Women under the ACJA 

 

2 | P a g e  
 

In every action concerning a child, whether undertaken by an 

individual, public or private body, institutions or service, court 

of law, or administrative or legislative authority, the best 

interest of the child shall be the primary consideration 

Specifically, section 221 (2) and (3) CRA provides that: 

No expectant mother or nursing mother shall be subjected to 

the death penalty or have the death penalty recorded against 

her. A court shall, on sentencing an expectant or a nursing 

mother, consider the imposition of a non-institutional sentence 

as an alternative measure to imprisonment. 

 

Article 4 of the African Charter on Human and Peoples Right, domesticated in 

Nigeria as the African Charter on Human and Peoples Rights (Ratification and 

Enforcement) Act,2 provides that every human being shall be entitled to respect 

for life. Also, Art 10(2) of the International Covenant on Economic, Social and 

Cultural Rights provides that special protection should be accorded to mothers 

during a reasonable period before and after childbirth”. Under Customary 

International Humanitarian Law, Article 6(4) of the 1977 Additional Protocol II 

provides that “the death penalty shall not be pronounced …on pregnant women 

or mothers of young children”.  

 

To construe the word inherent, as provided under section 6(1) of the ICCPR, 

means ‘existing in something’ or ‘existing as a natural or basic part of 

something.’ In this context, inherent right of the unborn child, refers to that 

fundamental right which exists from the point of conception. Nwabueze, defines 

fundamental rights “as the rights one holds by virtue solely of being a human 

person, that is to say, right naturally inhering in the human being”3. Therefore, 

Art 6(5) prohibits the death sentence on pregnant women to protect the inherent 

right of the unborn child. Save for the pregnancy no such immunity would have 

been accorded to a woman sentenced to death. The rational for the protection 

of the child under the above-mentioned instruments would solely be to protect 
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the life of the innocent, in this case the unborn child and to preserve the ‘sanctity 

of life’ 

 

On May 14, the 2015 Administration of Criminal Justice Act (ACJA) was signed 

into Law. The Act harmonises the Criminal Code4 and Penal Code5 (Procedure 

Acts) operating in Southern and Northern states of Nigeria, respectively. 

Section 402 of the Act provides that punishment of a death sentence is by 

hanging the convict or by lethal injection. Notably, by the provisions of the 1999 

Constitution (as amended), ACJA is only applicable in courts of the Federal 

Capital Territory and other Federal Courts in Nigeria. A significant number of 

states have also enacted Administration of Criminal Justice Laws which provide 

for similar criminal procedure systems as the Federal ACJA.  

 

Section 404 of ACJA, provides that ‘where a woman found guilty of a capital 

offence is pregnant, the sentence of death shall not be passed on her ….’ The 

quoted aspect of the provision aligns with international human rights standards 

on the fundamentals of the right to life, as enshrined in section 33(1) 1999 

Constitution. Nigeria, as a state party to the ICCPR, is obligated to protect 

unborn children, as an unborn child has a right independent from its mother. 

This is also in line with section 4 CRA which provides that ‘every child has a 

right to survival and development.’ 

 

II.  SIGNIFICANCE OF SECTION 404 OF THE ADMINISTRATION OF 
CRIMINAL JUSTICE ACT 

 

Section 404 of the ACJA provides that: 

Where a woman found guilty of a capital offence is pregnant, 

the sentence of death shall not be passed on her but its 

execution shall be suspended until the baby is delivered and 

weaned. 
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The accused will not be required to file an appeal; the exemption operates upon 

the finding that the accused is pregnant. To determine the question of whether 

the woman is pregnant, section 415 provides that: 

(1) Where a woman convicted of an offence punishable 

with death alleges that she is pregnant, or where the 

court before which she is convicted thinks so, the court 

shall before sentence is passed on   her, determine the 

question whether or not she is pregnant; 

(2) The question whether the woman is pregnant or not 

shall be determined by the court on such evidence as 

may be presented to the court by the woman or on her 

behalf or by the prosecutor. 

The provisions of the Criminal Procedure Act (CPA)6 and the Criminal 

Procedure Code7  (CPC) of the Southern and Northern states respectively have 

identical provisions on the right to life of the unborn child and the mother. The 

provisions respectively provide: 

Section 368(2) CPA (Southern States): 

Where a woman found guilty of a capital offence is found in 

accordance with the provisions of section 376 of this Act to be 

pregnant, the sentence of death shall not be passed on her, 

but in lieu thereof, she shall be sentenced to life imprisonment.  

Section 271(3) CPC (Northern States): 

Where under the provisions of subsection (2) of the section, 

it is proved affirmatively to the satisfaction of the court that 

the woman is pregnant, the court shall find accordingly and 

shall pass upon her a sentence of imprisonment for life. 

 

The ACJA, effectively repeals the CPA, CPC, and the Administration of Criminal 

Justice Act,8 but preserves some aspects of the pre-existing criminal procedure 

systems through re-enactment.9  Hence, the legal standard in the 36 states of 

the federation with respect to prohibiting the imposing death penalty on a 
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pregnant woman is similar to that contained in the ACJA. Section 311(1) and (3) 

of the Administration of Criminal Justice Law (ACJL) of Lagos 2015 provides 

that: 

Where a woman convicted of an offence punishable with death 

alleges that she is pregnant, or where the Court before which 

is so convicted deems fit so to do, the Court shall, before 

sentence is passed on her, determine the question whether or 

not she is pregnant. Where, on proceedings under this section, 

the Court finds that the woman in question is not pregnant, the 

Court shall pronounce sentence of death upon her 

 

The position of the law on the conviction and sentence of a pregnant woman 

found guilty of an offence punishable with death as generously quoted above is 

quite settled in case law.  In Mustapha v. Governor of Lagos State,10the 

Supreme Court (per Oputa JSC) held that: 

…human right must encompass all humanity. The right to life 

is common to all human beings. It is a human right attaching 

to a man because of his humanity. These human rights must 

be clearly distinguished from civil rights, political rights, 

economic rights etc… 

 

In NuForo v. State11 It was held that ‘no man has the right to take another 

man’s life, even by judicial pronouncement, except as stipulated by law and that 

with utmost care and circumspect, to avoid passing death sentence on the 

innocent, and incur the wrath of God.’ The locus case of Roseline Orjiakor v. 
State12, was an appeal against the decision of the Anambra State High Court, 

delivered on the 24th March 2016, bordering on the offence of murder and 

wherein the learned trial judge found the appellant guilty and sentenced her to 

death by hanging. One of the issues raised on appeal was ‘whether it was 

proper for the trial Court to have convicted and sentenced the Appellant when 
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she was two months pregnant?’ The appeal court, in referring to Section 368 of 

the Criminal Procedure Law of Anambra State Cap 37, 1991 held that:- 

 where a woman convicted of a capital offence is found to be 

pregnant, the sentence of death shall not be passed on her, 

she shall be sentenced to life in imprisonment” …. However, 

the record of appeal had no semblance of the alleged 

pregnancy of the appellant…that the question of whether the 

woman is pregnant or not shall be determined by the Court on 

such evidence as may be laid before it… No information on the 

alleged pregnancy was brought to the attention of the Trial 

Court.13 

It is imperative to reiterate that the holding in Orjiakor’s case was careful to 

identify the importance of presenting the evidence of pregnancy before the trial 

court either by the woman or on her behalf. In the instant case, the court of first 

instance had no record of such evidence. 

 

III. GAPS IN THE EXISTING LAW ON DEATH PENALTY FOR 
PREGNANT WOMAN UNDER THE ACJA 

 

The wordings of the ACJA as applicable in the Federal Capital Territory (FCT) 

is slightly at variance with the wording of the repealed CPL of the Southern 

States and CPA of the Northern States, as well as the ACJL of Lagos State. 

The wording of section 404 only suspends the death sentence and do not 

commute it to a life sentence. The implication is that upon the child's weaning, 

the death sentence will still be carried out. This outcome is in contrast with 

standards that seek to preserve the life of the mother because of the child.  

 

Article 6(5) of the ICCPR and Article 30(e) of the African Charter on the Rights 

and Welfare of the Child, the latter being domesticated in Nigeria as the Child 

Rights Act, provides in section 221(2) and (3) a requirement on states to prohibit 

the passing of the death sentences on pregnant women and mothers of infants. 
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Section 368(2) of the CPA and Section 271(3) of the CPC in the Southern and 

Northern States respectively, expressly prohibits passing a death sentence on 

a pregnant woman. Persons in such circumstances are sentenced instead to 

life imprisonment. The position in Lagos under the ACJL provides similar 

provisions to the preservation of life of the pregnant woman. Furthermore, the 

CRA provides for a “non-institutional sentence as an alternative measure to 

imprisonment” instead of a custodial punishment of the CPA, CPC and ACJL of 

Lagos State. The dichotomy of laws was identified in the Orjiakors Case, where 

the court identified the gap between section 380 of the Criminal Procedure Law 

and section 404 of ACJA 2015, where the court stated that: 

…However, the provision of the law in Administration of 

Criminal Justice Act, 2015 regarding the sentence of death 

on a pregnant woman/convict is that the said sentence of 

death is passed on the convict regardless of the pregnancy 

but the execution of the said death sentence is delayed until 

after the baby is born and weaned.  

 

Although the distinction between the laws with respect to sentencing of a 

pregnant woman was not an issue for determination before the court, the court 

markedly points out the inconsistency in the laws. The difficulty of a court 

derogating from an express provision of the law to pass a life sentence rather 

than a suspended sentence is well identified in Yusuf v. State14 where Owoade, 

J.C.A held as follows:  

… I am unable to agree with the post-script 

sentiment…commuting the appropriate sentence of death 

penalty to life imprisonment. Such powers of commutation of 

death penalty to life imprisonment… is ultra vires the Courts, 

it properly belongs to the executive and/or legislative arm of 

Government. It does not lie within the province of the judicial 

arm of government to execute or to make laws. At the same 

time, the Courts have frowned on the usurpation of the powers 
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of one arm of government by another arm of government. 

Indeed, the principle behind the concept of separation of 

powers is that none of the three arms of government under 

the Constitution should encroach into the powers of the other. 

 

The underlying effect of this holding is that where a form of punishment is fixed 

by statute, no court has the discretion to change the sentence. See Ilu V. 
State15 where the court held that “sentiments have no place in the law courts”. 

This does not mean that the punishment of the death penalty should be passed 

down without logical and analytical reasoning because the law permits the 

sentence.  In Ayeni v. State16, it was held that a court cannot sentence a person 

to death on the basis of speculation and sentiment or empathy with the victim. 

In Ndidi v. The State17 it was held that ‘…the trial court must arrive at its 

decision through a process of reasoning which is analytical and commands 

confidence.’ 

  

Both the Child’s Right Act and ACJA apply in the FCT, and this could bring 

practical contradictions when it comes to application.  What then supports the 

legislature’s radical departure in section 404 from the Child’s Rights Act and 

other criminal procedure laws applying to the 36 states? A perspective can be 

gleaned based on the retention of the death penalty in Nigeria, which is a 

constitutionally valid and recognised form of capital punishment. Section 33(1) 

of the 1999 Constitution (as amended) provides that: 

Every person has a right to life, and no one shall be deprived 

intentionally of his life, save in execution of the sentence of 
a court in respect of a criminal offence of which he has 
been found guilty in Nigeria (emphasis mine). 

 

The case of Adedara v. State18 is very instructive on Nigeria's imposition of the 

death penalty. The Court, in the case, held that: 
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“… the passing of the death sentence is an exception to the 

general rule that no man should be deprived of his life...the 

position in Nigeria is very clear, death sentence is a reality. 

It is provided for in our Criminal Laws including Section 

319(1) of the Criminal Code of Lagos State. Our Constitution 

also recognises the death sentence…the Constitution is not 

to approbate and reprobate. Were it be so, we are to 

interpret it in such a manner that its objects and purposes 

should not be defeated…For now, I am of the candid opinion 

that Nigeria is not ripe for the total abolition of both 

sentences as provided for under the Armed Robbery and 

Fire Arms Act…the various criminal laws of the land have 

provided adequate safeguards of mitigation of even the 

death sentence where life is taken…although the 
arguments against capital punishment may be proper 
basis for legislative abolition of death penalty, the 
authority for any action abolishing the death penalty is 
clearly not a matter for the law courts…nor have I found 
myself able to hold that this Court is entitled to repeal 
or revoke laws ostensibly based upon notions of public 
policy or sanction simply because such laws, for one 
reason or the other are unacceptable to a group of 
persons or a section of the society. Such repeal or 
revocation is within the exclusive jurisdiction of the 
legislature… 

 

It could be argued from the excerpt of the judgement, that the conflicts arise 

from the retention of the death penalty which is constitutionally permissive. 

Hence, the ensuing variance of the application of the death penalty under the 

ACJA and the criminal laws of the States especially as it affects mothers of 

infants charged with a capital offence.  The Apex court in Kalu v. State19 held 
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that the ‘death penalty is not unconstitutional.’  The death penalty is still legal in 

Nigeria and the Judiciary has also set judicial precedents in this regard. 

 

Another perspective based on the African Charter on the Rights and welfare of 

the Child (domesticated as the Childs Right Act) which by virtue of section 12(1) 

of the 1999 Constitution20 gives the enactment force of law, presents an 

argument that may negate the strength of section 404. However, in  Alhassan 
v. Aliyu21, the Court held that  

…the African Charter of Human and Peoples Right being a 

product of an international treaty or having international 

flavour…has an edge over our local enactments but 

certainly, not the Constitution of Nigeria. Therefore, any law 
which is not inconsistent with our Constitution cannot 
be struck down on the flimsy reason that it offends 
against the charter. 

Similarly, the locus classicus case of Abacha v. Fawehinmi22 held that: 

No doubt Cap. 10 is a statute with international flavour, 

being so, therefore, I would think that if there is a conflict 
between it and another statute, its provisions will 
prevail over those of that other statute for the reason 
that it is presumed that the legislature does not intend 
to breach an international obligation. To this extent, I 

agree with their lordships of the Court below that the Charter 

possesses “a greater vigour and strength” than any other 

domestic statute. But that is not to say that the Charter is 

superior to the Constitution…Nor can its international 
flavour prevent the National Assembly, or the Federal 
Government to remove it from our body of municipal 
laws by simply repealing Cap 10. Nor also is the validity 
of another statute be necessarily affected by the mere 
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fact that it violates the African Charter or any other 
treaty, for that matter… 

 

The Court further held that a State is at liberty if it deems desirable due to 

domestic circumstances or international considerations to legislate a law 

inconsistent with its treaty obligations and once the State decides to exercise 

through legislation, the national courts are bound to follow the promulgated 

law.23 

 

Though judicial pronouncements unequivocally declare the strength of a 

domesticated treaty over local statutes, there remains the irksome question 

whether section 404 is inconsistent with the constitution, given that under the 

1999 Constitution, the death sentence is permissive as an exception to the right 

to life as provided under section 33(1) of the 1999 Constitution? The answer is 

simply no! However, Fawehinmi’s case appears to remain authoritative that in 

the event of a conflict between an international treaty that has been 

domesticated and a local statute, the Court must give effect to the treaty like all 

other laws.24 

 

IV. IMPOSING THE DEATH PENALTY ON PREGNANT WOMEN: A 
COMPARATIVE ANALYSIS OF SELECTED AFRICAN STATES 

 

In a resolution adopted in 2003 on extrajudicial summary or arbitrary 

executions, the UN Commission on Human Rights:25 

Calls upon all States in which the death penalty has not been 

abolished to comply with their obligations as assumed under 

relevant provisions of international human rights instruments, 

including in particular article 6, 7 and 17 of the International 

Covenant on Civil and Political Rights and articles 37 and 40 

of the Convention on the Rights of the Child, bearing in mind 
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the safeguards and guarantees set out in Economic and Social 

Council resolutions 1984/50 and 1989/64.   

 

Article 4(2)(j) of the 2003 Protocol to the African Charter on Human and Peoples 

Rights on the Rights of Women in Africa (Maputo Protocol) adopted by the 

African Union in 2003, calls on all states “not to carry out death sentences on 

pregnant or nursing women.’ Similarly, regional charters such as Article 309 (e) 

of the 1990 African Charter on the Rights and Welfare of the Child requires 

states to prohibit the passing of a death sentence on mothers of infants and 

young children.  

 

In April 2012, the African Commission established a working group which 

looked at the issues of death penalty in Africa. The study recommends that state 

parties to the African Charter ratify the Second Optional Protocol to the 

International Covenant on Civil and Political Rights (ICCPR –OPII) to establish 

a moratorium on executions and commute all death sentences to terms of 

imprisonment.26   The Commission urges state parties to the ACHPR that have 

established a moratorium on executions to take steps towards the abolition of 

the death penalty and states that have not abolished the death penalty to 

immediately establish a moratorium on executions.  

 

The Declaration of the Continental Conference on the Abolition of the Death 

Penalty in Africa (the Cotonou Declaration) adopted in 2014 by the African 

Commission, ‘calls on legislation in Africa to review their national laws and enact 

legislation abolishing the death penalty and to support the ratification of the 

Additional Protocol to the African Charter on Human and Peoples Rights on the 

Abolition of the Death Penalty in Africa.’   

 

The progressive ending of the death penalty sentence has been adopted in 

several African countries.  The 27 of the 55 African Union member States that 

have abolished death penalty for all crimes are Angola, Benin, Burundi, Cape 
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Verde, Congo, Cote D’Ivoire, Djibouti, Gabon, Guinea, Guinea Bissau, 

Madagascar, Mauritius, Mozambique, Namibia, Rwanda, Sao Tome and 

Principe, Senegal, Seychelles, South Africa, Togo, Rwanda , Burundi, Togo, 

Sudan, Gabon Congo,  Burkina Faso, Chad27 and Sierra Leone.28 

 

According to Death Penalty Worldwide29, executing a pregnant woman in 

almost every country is illegal. Of the 93 countries that are retentionists, 84 have 

passed laws prohibiting the execution of pregnant women. 50 African States, 

including Nigeria, have ratified the ICCPR, which prohibits the execution of 

pregnant women.30 The only country in the world where a pregnant woman may 

legally be executed is Saint Kitts and Nevis.31   

 

In May 2014, the world witnessed the Sudanese case of an eight months 

pregnant Christian woman Meriam Yahia Ibrahim with a 20-month-old son who 

was sentenced to death and 100 lashes for ‘Adultery and apostasy’ by a 

Khartoum court.32 She was given three days to recant her faith or face a 

possible death sentence. While in prison, Meriam was shackled by heavy 

chains around her ankles and remained chained by her legs even while in 

labour. Sudan follows Sharia law in its Criminal Code, and apostasy is 

punishable by death. However, after a persistent global outcry, the court of 

appeal found Meriam innocent of all charges against her and was released from 

prison.33 

 

African States that prohibit the execution of pregnant women fall into two 

categories, those which delay the execution until after the woman has given 

birth or weaned (retentionist) and those that commute the death sentence to a 

life sentence (abolitionist).  Selected legislation in Africa are provided hereunder 

to identify the varying degrees of the death penalty to include the abolitionist, 

De facto abolitionist and the retentionist. For instance, section 48 of the 

Zimbabwe’s Constitution (2013) provides: 



Human Rights and the Legality of the Death Sentence on Pregnant Women under the ACJA 

 

14 | P a g e  
 

(2) A law may permit the death penalty to be imposed only 

on a person convicted of murder committed in aggravating 

circumstances, and … 

(d) the penalty must not be imposed or carried out on a 

woman; … 

 

This provision is partially abolitionist and prohibits carrying the sentence on 

women, regardless of whether they are pregnant or not. Several factions have 

criticised this as a form of gender discrimination on the death penalty's 

imposition, and those in support believe that men perpetuate most violent 

crimes. 

 

Uganda has ratified the ICCPR, though it has yet to ratify its Second Optional 

Protocol to abolish the death penalty. Its national legislation prohibits the 

sentence of death for a pregnant woman. Section 102 of the Trial on Indictments 

Decree, 1971 provides that where a woman convicted of an offence punishable 

by death is found to be pregnant, the sentence to be passed on her shall be a 

sentence of imprisonment for life instead of the death sentence. Uganda’s last 

execution took place in 2005. In 2016 a bill was introduced to amend the Penal 

Code Act, Chapter 120 of the Law of Uganda, amongst other laws,34 to remove 

the mandatory death penalty prescribed by the law, to restrict the death penalty 

to certain specified serious crimes, converting other provisions prescribing a 

death penalty in these enactments into imprisonment for life and to remove the 

restriction on mitigation in the case of convictions that carry a death penalty. 

 

Ghana is abolitionist in principle but retentionist by Article 13(1) of the 1992 

Constitution of Ghana, which provides that: 

No person shall be deprived of his life intentionally except in 

the exercise of the sentence of a court in respect of a 

criminal offence under the laws of the Ghana of which he 

has been convicted 
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The crimes punishable by death are provided under the Criminal Procedure 

Code 1960, Act 3035, (amended by the Criminal Offences (Amendment) 2012, 

Act, 849)). Section 312 of the Code provides that:- 

(1)Where a woman is convicted of an offence punishable by 

death, the court shall order that the woman be tested for 

pregnancy unless that court has reasonable grounds to 

believe that the woman is post-menopausal (2) If the woman 

tests positive for pregnancy the court shall pass on her 

sentence of imprisonment for life (3) A pregnant woman 
sentenced to imprisonment for life shall be detained in 
place where her health needs can be met and 
arrangements shall be made by the prisons service in 
consultation with the Social Welfare Department of a 
District Assembly to ensure that after delivery her 
juvenile does not remain in prison… 

 

Ghana like Nigeria is a dualist state but has not domesticated the Convention 

on the Rights of the Child, 1989, though as a signatory, it has taken active steps 

to preserve the life, growth and development of the unborn child as provided 

under section 312. Ghana has also ratified the ICCPR and its optional protocol, 

the African Charter on Human and Peoples Rights and the Convention on the 

Elimination of all forms of Discrimination Against Women (CEDAW). Ghana is 

an example of how international laws though not domesticated are impacting 

on the national laws on the sentencing of pregnant women.36 

  

In Tanzania, though the capital punishment is retained under section 25 of the 

Penal Code CAP 16, 1981, section 197 provides that:- 

Any person convicted of murder shall be sentenced to death, 

provided that, if a woman convicted of an offence punishable 

with death is alleged to be pregnant, the court shall inquire 
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into the fact and, if it is proved to the satisfaction of such 

court that she is pregnant the sentence to be passed on her 

shall be a sentence of imprisonment of life instead of a 

sentence of death. 

 

Conversely, Article 26, Penal Code (2010) of the Central African Republic 

provides that: 

If a woman who has been sentenced to death and declares 

that she is pregnant, and if this is proven correct, she must 

not be subjected to the punishment until three years after 

the birth. 

  

The express wording of the provision bears similarities to section 404 ACJA 

2015 and is retentionist by merely suspending the sentence until after the child 

is born. Similarly, the ACJA provides that the woman shall be executed after the 

child is weaned. The period of weaning may vary from different medical 

associations, though the American Academy of Paediatrics (AAP) recommends 

weaning at four to six months. Whether the period of weaning will constitute a 

reasonable period should be a matter of fact and not law.  

 

In South Africa, Section 9 of the Republic of South Africa Constitution provides 

that every person shall have the right to life and does not provide any exception. 

South Africa had its last execution in 1989. The court in Makwanyane v. State37  
has declared the death penalty unconstitutional because it violates the right to 

life and humane treatment as prescribed under sections 9 and 11 of the South 

African Constitution.   

 
The degree of retention and abolition of the death penalty varies among the 

African States. By their laws, some of these states still retain the death penalty 

in principle but, in practice, have a moratorium. For instance, some retentionist 

countries expressly prohibit the sentence of the death penalty only for women 



NIALS Policy Bulletin Vol. 13 

 
17 | P a g e  

 

regardless of whether they are pregnant or not; other countries expressly 

prohibit the death penalty only for pregnant women and those with young 

children; Whilst others only suspend the death penalty until after the child is 

born. The problem with these factions has been extensively considered under 

various international instruments with states taking actions to abolish the death 

penalty as opposed to partial retention. 

 

Nigeria has ratified the ICCPR but has not ratified the Optional Protocol I &II of 

the ICCPR. The adoption of the ICCPR - OPII was more evident in its context 

in Article 1, aiming at the abolition of the death penalty and committing its 

members to the abolition of the death penalty within their borders. However, 

Article 2(1) allows parties to make a reservation allowing execution for grave 
crimes in times of war.  
 

v. CONCLUSION AND RECOMMENDATIONS 
 

In retrospect, we have been able to establish that though section 404 of ACJA 

constitutes a departure from the criminal procedures as practised in other states 

of the Federation as well as international and regional treaties (some of which 

Nigeria has ratified and domesticated), the reality is that the death penalty is not 

unconstitutional in Nigeria.38 In other words, the question of validity or not of 

section 404 is merely academic. Fawehinmi’s case, which constitutes a leading 

authority, unambiguously held that the validity of a local statute will not be 

nullified because it is inconsistent with a domesticated treaty. Further, the state 

is free to make laws inconsistent with a treaty for domestic or international 

reasons. However, the court was also emphatic in stating that if there is a 

conflict between an international treaty that is domesticated into law and that of 

a domestic statute, the former should prevail. This, perhaps, is a straightforward 

resolution to any conflict that may arise. However, we provide more pragmatic 

recommendations hereunder: - 
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1. The Federal Government at the Federal Level should make concrete 

efforts to amend and revise the provision of section 404 of the ACJA, which 

provides for the mandatory death sentence of mothers after weaning their 

children to bring it in line with international human rights standards, 

especially the Child Rights Act and the ICCPR.  It is proposed that the 

death sentence should be commuted to a non-custodial life sentence. This 

would require setting up a separate correctional facility for mothers with 

infants up to a certain age.  

2. Nigeria is a retentionist of the death penalty, and according to Amnesty 

International, there are still more than 2,000 people on death row, with the 

last executions in 2016.39 Nigeria should adhere to its 2009 and 2014 

Universal Periodic Reports (UPR) to the United Nations Human Rights 

Council of its declaration to put in place a moratorium on the use of the 

death penalty.  The global perception of the abolition of the death penalty 

cannot be divorced from its inhuman and merciless nature. The procedure 

of death by hanging and firing squad raises the issue of human dignity and 

whether carrying out these sentences violates Section 34(a) of Chapter IV 

of the 1999 Constitution and the domesticated African Charter of Human 

and Peoples Rights. It is recommended that the National Assembly enacts 

an official moratorium Act to stop the execution of the death sentence.  

3. The Federal Government should take active steps to ratify the (ICCPR 

OP2) on the abolition of the death penalty and put in place mechanisms to 

ensure its full implementation. 
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