


 
 

 

 

 
 
 

 

SUGGESTED AMENDMENTS TO THE 
ADMINISTRATION OF CRIMINAL JUSTICE ACT 
(ACJA) 2015 AND STATE ADMINISTRATION OF 

CRIMINAL JUSTICE LAWS (ACJLS):  

A JURISPRUDENTIAL ANALYSIS 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Published by the  
 

Nigerian Institute of Advanced Legal Studies (NIALS) 
With support from 

The John D and Catherine T. MacArthur Foundation 
 

  



 
 

 
© 2022, Nigerian Institute of Advanced Legal Studies 
 
 
All rights reserved worldwide. 
 
 
Requests to reproduce excerpts should be addressed to: 
Nigerian Institute of Advanced Legal Studies 
Three Arms Zone 
Abuja 
 
 
 
 
 
 ISSN: 2971-6411 
  



ii 
 
 

About the Project Implementation of ACJA 2015 

 

The Project on the Implementation of the Administration of 
Criminal Justice Act (2015) aims to deepen understanding 
of the Federal Act and the respective state counterparts 
and improve the management of criminal proceedings, 
including the prosecution of anti-corruption cases in 
Nigeria. Through workshops, review of bulletins and 
digests, the Project offers a common framework for 
providing practical tools for relevant stakeholders and 
enhances nationwide familiarity with the legal instrument 
that ensures expediency in, and the modernization of the 
criminal justice system.   

 

The John D and Catherin T. MacArthur Foundation is 
supporting the Project as part of the Foundation’s On 
Nigeria Grant Program 
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SUGGESTED AMENDMENTS TO THE 
ADMINISTRATION OF CRIMINAL JUSTICE ACT 
(ACJA) 2015 AND STATE ADMINISTRATION OF 

CRIMINAL JUSTICE LAWS (ACJLS): A 
JURISPRUDENTIAL ANALYSIS 

 
Introduction 
The Administration of Criminal Justice Act 2015 (ACJA) is 
a piece of legislation that brought many innovations into the 
Nigerian criminal justice system and proceedings since it 
was enacted into law. It has now been domesticated in 31 
States of the Federation. Just as with any law, criminal 
justice experts and stakeholders have identified issues that 
require an amendment. Recently, Judges, lawyers, federal 
lawmakers, and civil society groups met in Abuja to discuss 
proposed amendments to various provisions of the ACJA. 
The amendment will also be extended to the various States’ 
Administration of Criminal Justice Laws (ACJLs), which 
essentially replicated the ACJA 2015. 

It is against this backdrop that this analysis seeks to 
review the ACJA and State ACJLs to identify areas of 
conflict between the ACJLs and the ACJA on the one hand 
and between the ACJA/ACJLs and the 1999 Constitution of 
the Federal Republic of Nigeria (CFRN) on the other hand 
and propose recommendations.  
The analysis of the ACJA/State ACJLAs and the 1999 
Constitution is divided into thematic issues for ease of 
understanding. 
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1. Arrest Generally 
Section 3 of the ACJA provides that: 

A suspect or defendant alleged or charged with 
committing an offence established by an Act of 
the National Assembly shall be arrested, 
investigated, inquired into, tried or dealt with 
according to the provisions of this Act, except 
otherwise provided under this Act.1 

 
The said provision is undoubtedly not in line with 
international best practices as investigations should 
precede arrest. This is because it could create long-term 
problems, culminating in cases being struck out for lack of 
diligent prosecution.  It is unlawful to arrest a person without 
indicating that he has committed an offence. Before an 
arrest is made, there must be reasonable suspicion (some 
preliminary investigation) that the suspect committed an 
offence as provided in section 35(1)(c) of the 1999 
Constitution. To further buttress this point on investigation 
preceding arrest, the decision of the Supreme Court in 
Fawehinmi v I.G.P2 per Uwaifo JSC becomes quite 
instructive. He stated thus: 

In a proper investigation procedure, it is 
unlawful to arrest until there is sufficient 

 
1. See Adamawa ACJL 2018, s 5; Kano ACJL 2017, s 24; Kaduna ACJL 

2017, s 25; Kogi ACJL 2017, s 5; Benue ACJL 2019, s 5;  Sokoto ACJL 
2019, s 3; Osun ACJL 2018 s 4; Enugu ACJL 2017, s 7(b); Delta ACJL 
2017, s 3;  Kwara ACJL 2019, s 19; Nasarawa 2018, s 3; Ogun ACJL 
2017, s 5; Oyo ACJL 2016, ss 5 and 24; Rivers ACJL 2015, s 3; Edo 
ACJL 2016, s 3 and Bauchi ACJL 2021, s 3 for similar provisions. 

2. (2002) 7 NWLR (Pt. 767) 606 at 681-682 paragraph H 
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evidence upon which to charge and caution a 
suspect. It is entirely wrong to arrest, let alone 
caution a suspect before the police looked for 
evidence implicating him 

 
From the foregoing, it is quite clear that investigation should 
precede arrest in all fairness to the suspect. That should 
ordinarily be the proper order of things with regard to 
criminal investigation and prosecution. It becomes a case 
of unlawful arrest for the Police or any other law 
enforcement officer to arrest a person on a baseless flimsy 
allegation or in anticipation of an offence.3 

It is essential to point out that Ekiti ACJL 2014, 
Anambra ACJL 2010 and Bayelsa ACJL 2019 do not have 
a similar provision, while section 3 Jigawa ACJL 2019 
interestingly omitted the word ‘arrest’. It merely stated that 
all offences against any law shall be investigated, inquired 
into, tried and dealt with by the provisions of the Law. One 
might wonder whether the omission was deliberate or an 
attempt to correct the anomaly created by section 3 of the 
ACJA. 
 
Recommendation: Section 3 of the ACJA should be 
reviewed by making an investigation to precede arrest. This 
will ensure effective synergy between investigators and law 
officers to aid the smooth prosecution of criminal cases and 

 
3. See the case of Director, S.S.S v. Ibrahim (2016) LPELR-41618 (CA) 

(pp 27 paras. F) where the Court per Adefope-Okojie JCA held that 
‘while the Constitution provides for arrest on reasonable suspicion, such 
suspicion does not, I hold, amount to detention in anticipation of an 
offence’ 
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conform to constitutional provisions. The same review 
should also be extended to the provisions of the ACJL state 
counterparts. 
 

2. Arrest in Lieu 
Section 7 of the ACJA prohibits arrest in lieu4 without 
creating an exception with regard to sureties who can be 
arrested when a suspect jumps bail. Standing in as a surety 
for a suspect is like a vote of confidence by the surety 
vouching that the suspect is of good character and not likely 
to violate any of the bail conditions.5 This is because the 
position is a huge responsibility. His inability to produce the 
suspect is seen as deceitful to the court and should not be 
treated with levity. Also, the section does not make 
provision for compensation and public apology for persons 
unlawfully arrested or detained by section 35(6) of the 1999 
Constitution. 

The Anambra ACJL 2010 does not contain a similar 
provision. This, in other words, means that arrest in lieu is 
not prohibited. On the other hand, section 9 of the Ogun 
ACJL 2018 has perhaps taken care of the lacuna created 
by section 7 of the ACJA. In providing that arrest in lieu is 
prohibited, it went further to state that it shall not apply to 

 
4. See Adamawa ACJL 2018, s 9; Kano ACJL 2017, s 28, Kaduna ACJL 

2017, s 29, Kogi ACJL 2017, s 18, Benue ACJL 2019, s 9, Sokoto ACJL 
2019, s 7,  Ekiti ACJL 2014, s 4, Osun ACJL 2018,  s 8, Enugu ACJL 
2017, s 8, Bauchi ACJL 2021, s 7, Edo ACJL 2016, s 7, Jigawa ACJL 
2019, s 25, Bayelsa ACJL 2019, s 5, Delta ACJL 2017, s 7, Kwara ACJL 
2019, s 23, Nasarawa ACJL 2018, s 7, Oyo ACJL 2016, s 9, Plateau 
ACJL 2018, s 28 and Rivers ACJL 2015, s 7 for similar provisions. 

5. See the case of Olayiwola v. FRN (2018) LPELR-46772 (CA) 
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sureties.6 This undoubtedly is in line with the argument 
advanced earlier on. It also provides for the immediate 
release and award of damages for wrongful arrest.7 This 
provision is quite laudable and should be keyed into by the 
ACJA and other ACJL State counterparts. 
 
Recommendation: The section should be amended to 
accommodate situations where the surety could be 
arrested for failure to produce the suspect. Also, the 
provision of the Constitution on compensation and public 
apology for persons unlawfully arrested or detained should 
be incorporated in the section. The sections of the States’ 
ACJLs highlighted in the footnote should also be amended. 
The Anambra ACJL should be amended to include the 
prohibition of arrest in lieu and incorporate the 
recommendation stated above. 
 

3. Abolition of Lay Prosecution 
The ACJA 2015, in section 1068, provides that only legal 
practitioners in the office of the Attorney General or legal 
practitioners authorised by the Attorney General or any 
laws of the National Assembly. 

The above provision has been controversial since the 
inception of the ACJA in 2015 because of the reality of state 
prosecutors being limited. Anambra, Rivers, Ekiti, Plateau, 
Kano, Enugu, and Edo States are either silent on the 

 
6. See s 9(1)  
7. See s 9(2) 
8. ACJA 2015, s106 
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provisions of lay prosecution or expressly state that the 
police can prosecute only in magistrate courts. 
 
Recommendation: It is recommended that these states 
fall in line to protect the sanctity of the court as a place 
where only persons who are qualified and licensed to 
practice law in Nigeria can appear before a court as a 
prosecutor. The reality that prosecutors are limited due to 
a lack of funding, amongst other things, can be checked if 
other parts of the ACJA 2015 on case management are 
maintained.  
 

4. Disclosure Protocol 
By law, the provisions of section 376(4) and section 379 (1) 
(a) of the ACJA 2015 mandate the prosecution to file 
alongside the charge or information preferred against a 
defendant, copies of documents, a list of witnesses,9 lists 
of exhibits to be tendered, report or any other material that 
it intends to use in support of its case at trial. Subsection 
(2) of section 379 permits the prosecution to file and serve 
notice of additional evidence at any time during the trial, 
before judgment; whilst subsection (3) makes it mandatory 
for the prosecution to serve on the defendant or his legal 
representative, all such materials referred to in subsections 
(1) and (2) of section 379 of ACJA.10 

 
9. Except where it becomes obviated, such as in the case of a subpoenaed 

witness, in which case the witness becomes a competent and 
compellable witness for the prosecution. See FRN v Akinretoye 
FHC/L/21C/16. 

10. See FRN v John Ayoade Shamonda Charge No FCT/HC/CR/162/16 
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The situation is the same with most state ACJLs; for 
instance, section 383(3) and 386 (1) of the Rivers ACJL 
and sections 377(4) and 380 of the Adamawa ACJL also 
imposes a duty on the prosecution to disclose all the 
documents and materials he intends to rely on at the trial 
without a corresponding duty on the defendant to 
disclose.11 This gives the defendant an edge over the 
prosecutor who could be oblivious of the 
materials/documents the former may utilise during the trial. 
It is recommended that the said sections be reviewed to 
place a similar duty of disclosure on the defence to achieve 
some semblance of justice. 

The provisions of the relevant sections in the laws place 
disclosure or frontloading obligation on the Prosecution 
without placing a similar burden on the Defendant; justice 
is not a one-way traffic but is rather three-way, i.e. to the 
Defendant, the victim and the society and to balance the 
scale of justice and achieve a fair outcome, the obligation 
placed on the prosecution to front-load its documents and 
list of witnesses should also be made to apply to the 
defence, particularly where the defendant intends to enter 
a defence.  
 
Recommendation: It is recommended that the provisions 
of sections 376(4) and 379 of the ACJA and relevant 
sections of the ACJLs be amended to also place disclosure 

 
11. See also Oyo State ACJL 2017, s 380 (1), Ekiti State ACJL 2014, s 

251(1), Delta ACJL 2017, s 376 (1), Jigawa ACJL 2019, s 206, Bayelsa 
State ACJL 2019, s 253, Kano ACJL, s 374(4), s 387(4), Kogi ACJL 
2017, ss 374(4) & 377, Benue ACJL 2019, ss 378(4) & 381 and Sokoto 
ACJL 2019, ss 276(4) & 379  
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obligations on the defendant except where the defence 
intends to rest its case on that of the prosecution. In the 
interim, counsel must entrench ethical discipline and see 
themselves as ministers in the temple of justice and not 
withhold evidence from the prosecution to spring a surprise 
at trial or secure the release of their client by any means. 
They must also eschew the filing of frivolous applications in 
court to delay or frustrate trials, as this conduct defeats the 
aim of the law entirely. 

Some states ACJLs such as Kwara State are silent on 
disclosure requirements. It is recommended that this vital 
requirement be included in the State ACJL to avoid the 
springing of surprises on the defendant during trial. 
Furthermore, section 400 of the ACJA imposes a fine on a 
witness for non-attendance of court summons. However, 
this provision is meant to enhance speedy trial; it appears 
too harsh, especially for a witness who is not sure of 
protection from the authorities. It is recommended that 
someone should not be punished for not coming to testify 
as a witness except where he is also an accomplice. 
 

5. Day-to-Day Trial 
The purpose of the ACJA includes ensuring that the system 
of administering criminal justice runs efficiently in the 
speedy dispensation of justice.12 The Act eliminates 
unnecessary delays hitherto experienced during criminal 
trials by providing for all preliminary objections to be taken 
along with trials13 and expressly stating that criminal trials 

 
12. ACJA 2015, s 1 
13. ACJA 2015, s 396 (2) 
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upon arraignment shall proceed from day to day until its 
conclusion14 and where this is impracticable, either party to 
the case shall be entitled to no more than five (5) 
adjournments.15 These provisions aim to ensure that 
criminal matters are decided within the fastest reasonable 
time. 
 
Recommendation: the practicability of day-to-day trials 
has been in question in many states. In some special or 
high-profile cases, the trial has proceeded daily, but 
adjournment has exceeded 5 times as prescribed by the 
ACJA. The cases have also exceeded the time returnable. 
This provision is a tall task for the judiciary to maintain. 
Regardless, it is recommended that this provision of the 
day-to-day trial be infused into these state laws during any 
subsequent review, albeit with practical propositions such 
as increasing the allowed adjournments to 10. 
 

6. Detention Time Limits 
 A Court may order a suspect to be remanded in custody 
pending legal advice from the AG. Remand is to be not 
more than 14 days. This may be renewed for an additional 
14 days where cause is shown, after which the court will 
require the Inspector General of Police or commissioner of 
Police of the Federal Capital Territory as the case may be, 
to show cause why the suspect should not be remanded 
unconditionally. This time protocol cannot exceed 56 days 
in total. 

 
14. ACJA 2015, s 396 (3)  
15. ACJA 2015, s 396 (4)  
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Generally, all state ACJLs post-2015 have a provision on 
detention time limits mirroring the requirements of the 
ACJA. Ekiti ACJL 201416has in place a 30-day detention in 
the first instance, while Jigawa17 provides 21 days in the 
first instance. Other state laws prescribe a 14-day detention 
in the first instance. 
 
Recommendation: All the state laws have provisions for 
detention in the first instance. While most of the laws 
mirrored the 14 days provision of the ACJA 2015, some 
States create a 30 or 21-day period in the first instance. 
The recommendation here is for states who have any 
intentions of amendment to consider the practicability of the 
period they have in their laws, weigh it across human rights 
requirements and the enforceability of the laws, and come 
up with a more realistic timeline. When discussing case 
management, these return dates on remand also add to the 
court dockets. Therefore, criminal justice stakeholders, that 
is, the investigating authority, the prosecuting authority, the 
defence, correctional facilities and the court, must 
synergise to ensure that the timeline fixed is realisable. 
 

7. Death Sentence for a Pregnant Woman 
The provision under section 404 of the ACJA is also 
replicated in almost all the state ACJLs across the 
federation. It states, “Where a woman is found guilty of a 
capital offence is pregnant, the sentence of death shall be 
passed on her, but its execution shall be suspended until 

 
16. Ekiti State ACJL 2014, s 264 (6)  
17. Jigawa State ACJL 2019, s 300(1)  
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the baby is delivered and weaned.  Sentencing a pregnant 
woman to death and staying execution till delivery and 
weaning the baby seem more retributive when it should 
have been restorative. By providing for the execution of an 
erstwhile pregnant woman after the baby is weaned, the 
Act and state ACJLs (Rivers, Edo, Ogun, Oyo, and Ondo 
states) do not consider the welfare of the child. A child 
needs motherly attention and should not be so deprived of 
his birth mother’s attention, except it is shown that the child 
will come to harm. 

Furthermore, the trend internationally is a departure 
from the death penalty. Many jurisdictions have taken the 
position to abolish the death penalty. Thus, the provision of 
sentencing a pregnant woman to death is more of a 
digression from the internationally accepted trend and 
should be amended. It is also observed that unlike the 
pregnancy with a gestation period of nine months, weaning 
a child has no standard period; hence weaning period 
would vary from one convict to another. Lack of uniformity 
in the weaning period can create injustice, as some may 
take longer than others.  
 
Recommendation: Some state ACJLs set the period for 
weaning to 2 years, while most are silent. Weaning in the 
laws should have a uniform time frame because gestation 
and weaning periods may differ for different women. The 
law should be amended to provide a specific period of 
weaning of fewer than three years.  
Secondly, there should be another proviso stating that if 
within the gestation period of nine months and the three 
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years of weaning, the said woman has been of good 
behaviour, she shall have her death sentence commuted to 
life imprisonment. This is to promote restorative justice 
rather than retributive justice. 
 

8. Examination of Arrested Suspect 
Section 11 of the ACJA provides thus: 

Where a suspect is in lawful custody on a 
charge of committing an offence of such a 
nature and alleged to have been committed in 
such circumstances that there are reasonable 
grounds for believing that an examination of his 
person will afford evidence as to the 
commission of the offence, a qualified medical 
practitioner or any certified professional with 
relevant skills, acting at the request of a police 
officer may make such an examination of the 
suspect in custody as is reasonably necessary 
in order to ascertain the facts which may afford 
the evidence and to use such force as is 
reasonably necessary for that purpose.18 

 
18. See Adamawa ACJL 2018, s 13, Kano ACJL 2017, s 32, Kaduna ACJL 

2017, s 33, Kogi ACJL 2017, s 22, Benue ACJL 2019, s 13 and Sokoto 
ACJL 2019, s 11, Osun ACJL 2018, s 12, Enugu ACJL 2017, s 13, 
Bayelsa ACJL 2019, s 6(6), Anambra ACJL 2010, s 10(6), Ekiti ACJL 
2014, s 5(6),  Delta  ACJL 2017, s 11, Jigawa ACJL 2019, s 29, Kwara 
ACJL 2019, s 27, Nasarawa ACJL 2018, s 11, Ogun ACJL 2018, s 13, 
Oyo ACJL 2016, s 13, Plateau ACJL 2018, s 32, Rivers ACJL 2015, s 
11, Edo ACJL 2016, s 11 and Bauchi ACJL 2021, s 11 for similar 
provisions. 
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The above provision violates the right to privacy of a person 
as enshrined in section 37 of the 1999 Constitution.19 
Before making an arrest, there should be clear evidence or 
reasonable suspicion that an offence has been committed, 
which should not leave room for second-guessing. The only 
exception should be where the offence is committed in the 
presence of a law enforcement officer, and the suspect is 
immediately arrested. It is wrong for a person in lawful 
custody to be examined in an attempt to get evidence. 
What it means is that he was arrested in anticipation that 
incriminating evidence against him would be retrieved. 
What then happens when such evidence cannot be 
retrieved? Would he be awarded damages or a public 
apology tendered for the use of ‘reasonable force? Why are 
such examinations not conducted in the presence of the 
suspect’s lawyer or any other person of his choice? In 
addition, it connotes that section 8 ACJA which deals with 
according the suspect humane treatment, having regard for 
the dignity of his person and not subjecting him to any form 
of torture, cruel or degrading treatment, is jettisoned. This 
coincidentally is also in breach of section 34 of the 1999 
Constitution, which is on all fours with the said 
provision.20Let us also not forget the provision of section 

 
19. It is important to note that the right to privacy is not absolute as s 45 of 

the 1999 Constitution provides situations of derogation. They include 
interest of defence, public safety, public order, public morality or public 
health; or for the purpose of protecting the rights and freedom of other 
persons. The provision of the ACJA doesn’t fit into any of the situations 
highlighted above. 

20. See also Principle one of the Body of Principles for the Protection of All 
Persons under Any Form of Detention or Imprisonment, 1988. It 
provides that all persons under any form of detention or imprisonment 
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36(5) of the 1999 Constitution to the effect that a person is 
presumed innocent until proven guilty. Furthermore, it 
contradicts the provisions of section 35(2) of the 1999 
Constitution, which guarantees a suspect’s right to remain 
silent or avoid answering questions until after consultation 
with a legal practitioner or any person of his own choice. 
Interestingly, this right extends to his trial as provided under 
section 36 (11) of the 1999 Constitution. It is important to 
note that the preceding provision on examination of an 
arrested person is yet to be tested in court.  
 
Recommendation: To avoid abuse of power by the police 
and other law enforcement agencies, it is recommended 
that section 11 of the ACJA and the various State ACJLs 
mentioned in the footnote be reviewed by expunging the 
offensive provision. 
 

9. Elevation and Transfer of Judges and Putting an 
End to De Novo Trials 

Before the ACJA 2015 came into being, the general 
practice was that once a judge is transferred or elevated, 
all pending matters would have to start de novo before a 
new judge takes over. Such practice was disadvantageous 
to litigants as it occasions undue delay in the trial. As a way 
of eliminating delay arising from such practice, the ACJA 
introduced section 396(7), which provides to the effect that 
notwithstanding a transfer or elevation, a judge of the High 
Court who has been elevated to the Court of Appeal shall 

 
shall be treated in a humane manner and with respect for the inherent 
dignity of the human person. 
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for the purposes of completing part heard matters be 
deemed to be a judge of the High court until the case is 
closed.  
Most state ACJLs followed suit by enacting similar 
provisions as that obtained under the ACJA, such as the 
provisions of section 382 (7) of the ACJL, Nasarawa 2018, 
section 392 (8) Jigawa state ACJL 2019, section 397 (7) 
Oyo ACJL 2017, section 410 (4) Ogun ACJL 2018 et al., 
which are all in conflict with the provisions of the 
Constitution. The provision of the ACJLs is quite innovative 
and well-intended to make for speedy trials and effective 
case management. It aims to address the problem of 
starting a case de novo where a judge who was hearing a 
matter almost to conclusion is elevated to the Court of 
Appeal. However, as excellent and well-intended as the 
provision may be, it is inconsistent with the provisions of 
the constitution as it borders on the question of jurisdiction 
and the status of the judge having been elevated to the 
Court of Appeal, coming back to conclude a matter in the 
High Court he has left and giving judgment. 

In May 2020, in a case involving a former Governor of 
Abia State Orji Uzor Kalu, the Supreme Court in a judgment 
struck out the provision of section 396(7) of the ACJA 2015 
for being inconsistent with the provisions of sections 253 
and 290(1) of the 1999 Constitution. The apex court noted 
that by operation of section 1(3) of the Constitution, section 
396 (7) of ACJA to the extent of its inconsistency with 
sections 253 and 290 (1) of the Constitution, is void.21 The 
only way that section 396(7) may be revived and 

 
21. See Udeogu v FRN SC 622C /2019. 
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maximized is through a constitutional amendment of the 
provision of sections 253, 258, 273 and 290 (1) of the 
CFRN22 to make a proviso that notwithstanding the 
provisions of the aforesaid sections, a judge of the High 
Court who has been elevated to the Court of Appeal or on 
transfer shall for the purposes of completing part heard 
matters be deemed to be a judge of the High court or 
Federal High Court as the case may be, or the ACJA should 
be amended to expunge the said provision and to re-
number the subsequent sections accordingly. 

The provision no doubt is an attempt to ensure speedy 
conclusion of trials, and is replicated in most states ACJL, 
for instance, section 403 (7) of the Rivers ACJL and section 
397 (6) of the Adamawa ACJL, also allows a Judge of the 
High Court who has been elevated to the Court of Appeal 
to continue to sit as the High Court Judge for the purpose 
of concluding any part-heard criminal matter pending 
before him at the time of his elevation and conclude same 
within a reasonable time, provided that this subsection shall 
not prevent him from assuming duty as a justice of the 
Court of Appeal.23 This provision of course has been 
applauded for solving the common problem of trials starting 

 
22. These are constitutional provisions as to when the court shall be duly 

constituted; in the case of the Federal High Court, FCT High court and 
States High Court, the law provides that the court shall be duly 
constituted if it consists of at least one judge of that court. So, any 
provision making way for an outgone judge to remain a judge of the 
court is contrary to the number of judges approved for those courts by 
the constitution. 

23. see also Delta ACJL 2017, s 393 (7), Kwara ACJL 2018, s 397 (6), Kano 
ACJL, 2017, s 388 (8), Kaduna ACJL 2017 s 403(8), Kogi ACJL 2017, 
s 394(7), Benue ACJL 2019, s 398(7) and Sokoto ACJL 2019, s 396(7)  
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de novo as a result of elevation or transfer of trial Judges; 
before it hit a brick wall when the Supreme Court in Ude 
Jones Udeogu v FRN & 2 Ors (Orji Uzor Kalu and Slok Nig. 
Ltd)24 struck down the provision of section 396(7) of the 
ACJA 2015. 
 
Recommendation: A constitutional amendment of the 
provisions of sections 253, 258, 273 and 290 (1) of the 
CFRN is hereby recommended to reactivate the laudable 
provision of section 396(7) of ACJA. This can be done by 
inserting a proviso that allows such Judge(s) that has been 
elevated to conclude all criminal matters pending before his 
elevation or transfer and waiting until that is concluded 
before appointing a new judge to replace him at the lower 
court. Better still instead of the cumbersome process of 
amending many sections of the constitution, it may also be 
easier to amend section 397(6) of ACJA by providing that 
the elevated judge of the lower court shall suspend all other 
cases and concentrate on finishing all part-heard criminal 
matters before taking the Oath of office for the higher 
Bench and before a new judge is appointed to take his 
place. The motivation of moving to the higher Bench and 
the fear of parties risking the case starting de novo may 
cause the judge, counsels, and all litigants to be serious in 
concluding the matter. 
 

 
24. Suit no:  SC 622C/2019  
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10. General Entitlement to Bail 
The ACJA provides a general entitlement to bail subject to 
the Act's provisions.25 This means that bail may be sought 
in all offences. The act envisages situations where a 
murder suspect can be granted bail under exceptional 
circumstances.26 The High Court may vary the conditions 
of bail fixed by a magistrate or police. The Court also has 
the discretion to order any suspect in custody to be brought 
before it for bail. Recognisance by the parent or guardian 
of a child is acceptable where the offence carries an 
imprisonment term of fewer than three years. To ensure 
that bail conditions are perfected quickly, the Act expressly 
stated that women could stand as surety and bail conditions 
must not be excessive. The meaning of excessive may be 
a matter for the judge’s discretion, hence the power to 
make variations at any time. 

The Anambra 2010 and Ekiti 2014 ACJL did not provide 
for the general entitlement to bail, unlike section 158 of the 
ACJA and other state laws. This may partly be because the 
ACJL was enacted in 2010 and 2014 prior to the enactment 
of the ACJA 2015. Regardless the Ekiti State ACJL 
provides that women can stand as surety. 

In Shoneye v State27 it was held that the position of the 
law on bail applications as a general is that a person who 
has not been tried and convicted for an offence known in 
law is entitled to be admitted to bail as a matter of course 

 
25. ACJA 2015, s 158  
26. ACJA 2015, s 161 (1) & (2) 
27. (2015) LPELR- 258762 
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unless some circumstances militate against his admission 
to bail. 
 
Recommendation: It is important that the provision which 
states expressly that every person arrested is entitled to 
bail be made in any subsequent amendment. This provision 
infuses in the mind of law enforcement officers, the 
prosecutors, and the court that an offender in the first 
instance is entitled to bail unless otherwise occasioned by 
the nature and type of offence committed. 
 

11. Monitoring Team or Committee on the 
Implementation of the ACJL 

In considering the role of the ACJMC, it is important to look 
at section 470 of the ACJA, which succinctly spells out the 
role of the ACJMC in the Administration of Criminal Justice 
in Nigeria. Section 470 ACJA provides as follows:(1) The 
Committee shall be charged with ensuring effective and 
efficient application of this Act by the relevant agencies. (2) 
Without prejudice to the generality of subsection (1) of this 
section, the Committee shall ensure that: (a) criminal 
matters are speedily dealt with;(b) congestion of criminal 
cases in courts is drastically reduced;(c) congestion in 
prisons is reduced to the barest minimum;(d) persons 
awaiting trial are, as far as possible, not detained in prison 
custody;(e) the relationship between the organs charged 
with the responsibility for all aspects of the administration 
of justice is cordial and there exists maximum co-operation 
amongst the organs in the administration of justice in 
Nigeria;(f) collate, analyse and publish information in 
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relation to the administration of criminal justice sector in 
Nigeria; and Functions of the committee. (g) Submit a 
quarterly report to the Chief Justice of Nigeria to keep him 
abreast of developments towards improved criminal justice 
delivery and for necessary action; and (h) carry out such 
other activities as are necessary for the effective and 
efficient administration of criminal justice, this is in pari 
materia with most of ACJLs. Following the above, the 
ACJMC is mandated to ensure the effective and efficient 
application of the ACJA and ACJLs, as the case may be. 
Thus, every provision of the ACJA and ACJLs becomes an 
implementation priority for the ACJMCA. Unfortunately, 
Bayelsa ACJL, unlike the ACJA and ACJLs of some other 
states, does not contain a provision on the Monitoring team 
or committee on the implementation of the ACJL. 
 
Recommendation: Gleaning from the pivotal role and 
function of the Monitoring Team or Committee on the 
implementation of the ACJL, it is safer and best to make 
this provision a strategic one as it is very intrinsic to the 
overall performance of the ACJL. It is also recommended 
that states like Bayelsa ACJL should be reviewed to 
incorporate this key committee. 
 

12. Plea Bargain 
Section 270(18) of the ACJA provides thus: 
The court's judgment contemplated in subsection 10(a) of 
this section shall be final, and no appeal shall lie in any 
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court against such judgment, except where fraud is 
alleged.28 

The preceding provision appears restrictive as such 
judgment can only be appealed against on the grounds of 
fraud. It is also, more importantly, in conflict with the 
provisions of section 241(1)(a) of the 1999 Constitution, 
which allows a right of appeal from decisions of the Federal 
High Court or a High Court to the Court of Appeal as of right 
in final decisions in any civil or criminal proceedings. This 
derogates from the constitutional guarantee of the right of 
appeal in criminal matters. The provision received judicial 
pronouncement in Chinaka Promise v FRN29 i.e. with 
respect to the ACJA provision. The Court of Appeal held 
that the provisions of section 270 (18) of the Act conflicted 
with the provisions of section 241(1) (a) and (b) of the 1999 
Constitution and thus unconstitutional and void. 

Ekiti State ACJL, 2014 and the Anambra ACJL, 2010 
did not make provision for plea bargaining or its procedure. 
This may be because they were enacted before the ACJA 
2015. Plea Bargain aids in the speedy dispensation of 
criminal justice, particularly where the offence is not a 
capital offence or where the proof of evidence is not solid 
enough to ground a conviction. The laws should thus be 
amended to incorporate plea bargain guidelines. 

 
28. See Adamawa ACJL 2018, s 271(18), Kogi ACJL 2017, s 268(18), 

Benue ACJL 2019, s 272(18), Sokoto ACJL 2019, s 270(18), Osun 
ACJL 2018, s 265(18),  Delta ACJL 2017, s 270(18), Edo ACJL 2016, s 
270(16), Nasarawa ACJL 2018, s 269(18), Ogun ACJL 2018, s 283(18), 
Oyo ACJL 2016, s 269(18), Rivers ACJL 2015, s 277(17) and Bauchi 
ACJL 2021, s 267(18) for similar provisions  

29. (2020) LPELR-49874 (CA) 
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It is essential to point out that the Kano ACJL is silent 
on the appeal provision. Instead, it makes provision under 
section 270(15) regarding offences that the section shall 
not apply. They include crimes relating to culpable 
homicide punishable with death, rape and other sexual 
offences, terrorism, unnatural offences, acts of gross 
indecency, thuggery, robbery, theft, drinking alcohol and 
related offences. Section 72 of the Bayelsa State ACJL, 
2019, section 282 Kaduna ACJL, 2017 and section 367 of 
the Enugu State ACJL, 201730 do not also have the 
provision against the appeal.31 
 
Recommendation: it is recommended that the provision of 
section 270(18) ACJA and all the States ACJLs listed in the 
footnote with similar provisions be expunged. 
 
 

13. Record of Confessional Statement. 
Section 15(4) provides for the recording of confessional 
statements by stipulating that they shall be in writing and 
may be recorded electronically on a retrievable video 

 
30. The Enugu Law, however, provides in sub-section (15) that no plea 

agreement shall be entered into without the written consent of the AG 
or officer authorised by him. It further stipulates that the agreement shall 
not be entered into on any charge involving murder, kidnapping, armed 
robbery, rape, defilement, sexual assault or terrorism. 

31. See also Jigawa ACJL, 2019, s 274, Kwara ACJL 2019, s 276 and 
Kaduna ACJL 2017, s 282 which are silent on that particular provision. 
S 284(18) of the Plateau State ACJL likewise provides that capital 
offences and sexual-related offences shall be excluded from plea 
bargain. These provisions are commendable as perpetrators of offences 
of such serious nature should not enjoy lesser punishment. 
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compact disc or other audio-visual means.32 This provision 
creates situations where it can be inferred that it is not 
compulsory to record such statements and has also, in 
practice created controversies regarding whether the word 
should be construed as mandatory or permissive. In 
Akaeze Charles v The Federal Republic of Nigeria (2018) 
LPELR-43922 (CA), the Court of Appeal held that ‘may’ as 
used in the ACJA 2015 should be construed as mandatory. 
In the case of Steve Emeka Ike v the State of Lagos (2019) 
LPELR-47712 (CA), the Court of Appeal held that ‘may’ as 
used in the ACJL 2009 of Lagos is permissive.  

Sections 15(4) Nasarawa ACJL,2018,15(4) Edo State 
ACJL, 2016,31(4) of the Kwara ACJL, 2019 and 15(4) 
Bauchi State ACJL, 2021 have interestingly taken care of 
the foregoing irregularity by using the word ‘shall’ in their 
provisions thus making an electronic recording of such 
statements mandatory. On the other hand, the River State 
ACJL, 2015 in still using the word ‘may’ for electronic 
recordings, made additional provisions. It provides that a 
copy of the electronically recorded statement shall be given 
to the suspect and the original sealed and signed in the 
presence of the suspect33 for the purposes of transparency. 
It further provides that the statement shall be taken in the 
presence of a legal representative of the suspect’s choice, 

 
32. See Adamawa ACJL 2018, s 17(4), Kano ACJL 2017, s 36(4), Kaduna 

ACJL 2017, s 37(4), Kogi ACJL 2017, s 26(4), Benue ACJL 2019, s 
17(4), Sokoto ACJL 2019, s 15(4), and Osun ACJL 2018, s 17(2) for 
similar provisions. S 17(4) Ogun ACJL, 2018 is slightly different from the 
ACJA in the sense it provides for such statement to be made in the 
presence of a legal Practitioner of the suspect’s choice. 

33. See s 17(2)(b) 
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an officer of the legal Aid Council, an official of a Civil 
Society Organization, a Justice of the Peace, or any other 
person of the suspect’s choice.34The provision that 
however becomes worrisome is the one dealing with the 
fact that the electronic recording of the statement can be 
done either in the presence or absence of the legal 
representative or another person of his choice.35 Why 
would the Law make such a provision? Is there mischief it 
intends to cure? The provision could lead to the question of 
whether the suspect voluntarily made the statement. It 
should be amended by deleting ‘or absence’. 

Section 9(3) of Ekiti State ACJL 2014 in making 
provision for mandatory electronic recording also provides 
for copies of the recording to be produced at the trial. It 
further stipulates that in the absence of a video facility, the 
said statement shall be in writing and made in the presence 
of a legal practitioner of the suspect’s choice.36This is quite 
commendable as the ACJA does not in any way mention 
the taking of such a statement in the presence of a legal 
practitioner. Notably, section 13(2) of the Anambra State 
ACJL, 2010 also apparently eliminated the confusion that 
could arise from using the phrase ‘maybe’. It used the word 
‘shall’ with respect to the recording of confessional 

 
34. See s 17(3)(a). None of the persons listed above can interfere with the 

taking of the statement except for the purpose of discharging his role as 
a legal representative 

35. See s 17(3)(b) 
36. See also s 18(2) of Oyo State ACJL 2016 for similar provisions. It also 

added that the Legal Practitioner shall not interfere while the suspect is 
making his statement except for the purpose of discharging his role as 
a legal practitioner. 
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statements, copies of which are to be produced at the trial. 
Just like its Ekiti State counterpart, it also provides for such 
statements to be taken in the presence of a private legal 
practitioner or, alternatively, any other person of the 
suspect’s choice in the absence of a video recording 
facility. Section 17(2) of the Enugu State ACJL, 2017, 
section 10(3) of the Bayelsa State ACJL, 2019 and section 
15(4) of the Delta State ACJL, 2017 appear to be a 
verbatim reproduction of the Anambra provision. In the 
case of Delta, however, the statement is to be taken in the 
presence of any person of the suspect’s choice. Section 33 
of the Jigawa State ACJL, 2019, in providing for mandatory 
electronic recording37further provides that oral confession 
shall be admissible in evidence.38It additionally stipulates 
that a prosecutor, who seeks to rely on a confessional 
statement allegedly made voluntarily, must adduce 
evidence to show voluntariness of the statement while 
presenting his case.39Lastly, any objection to the 
admissibility of the confessional statement shall be 
recorded and ruled upon by the Court.40 This quite 
admirable provision, no doubt has ruled out the possibility 
of retraction of confessional statements or allegations that 
they were made under duress leading to trial within trial and 
further delaying the trial process. 

The Plateau State ACJL, 2018, notably made 
remarkable additions. Asides from providing for mandatory 

 
37. See Jigawa ACJL 2019, s 33(4)  
38. See s 33(5) 
39. See s 33(6) 
40. See s 33(7) 
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electronic recording; copies of which are being used at the 
trial, it stipulates that a written confessional statement 
which is being made in the presence of a legal practitioner 
(in the absence of a video facility) shall be endorsed by 
same appending his name, address, telephone number 
and signature with date.41 Furthermore, the Law provides 
that the legal practitioner’s refusal to endorse the statement 
will not affect its admissibility in evidence.42 It also provides 
for situations where the suspect has no legal practitioner, 
in which case the statement shall be made in the presence 
of an officer of the Legal Aid Council, an official of a Civil 
Society, a traditional ruler of the locality, or any other 
person of his choice.43 
 
Recommendation: The provision of the ACJA should be 
reviewed by deleting ‘maybe’ and replacing it with ‘shall’ to 
avoid ambiguity, and different interpretations as reflected in 
the State ACJLs discussed above. The additional 
innovative provisions made by the various States' ACJLs 
highlighted above should also be keyed into. 
 

14. Registration of Bonds Persons 
Section 187 to 188 of the ACJA 2015 allows the Chief 
Judge to make regulations to register corporate bodies or 
persons to act as bond persons within the jurisdiction of the 
court.  

 
41. See s 38(2) 
42. See s 38(3) 
43. See s 38(4) 
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Ekiti and Anambra States’ ACJL did not provide for bail 
bonds persons. Even though these laws are pre the ACJA 
2015, meaning they did not have the view of the ACJA, 
Rivers State ACJL 2015, whose law was mainly a 
representation of the ACJA 2015, did not make any 
provisions for bail bonds person.  
 
Recommendation: Even though at the time of writing, 
there is no evidence that any state with these provisions 
has started its implementation, a provision on bail 
bondsperson must be introduced in any subsequent 
amendment to the laws of these states. This is because the 
process of perfecting bail conditions may be beyond the 
reach of certain individuals. These bonds persons aid in 
perfecting these conditions and guaranteeing their rights to 
personal liberty as envisaged in section 35 of the CFRN 
1999. 
 

15. Stay of Proceedings 
Section 306 of ACJA states, “An application for stay of 
proceedings in respect of a criminal matter before the court 
shall not be entertained”. Although the objective of this 
provision is noble as it aims at effective case management 
by eliminating delay since justice delayed is justice denied, 
it conflicts with sections 36 (1) & (2) (a) of the Constitution44 
relating to fair hearing.  

A similar provision is obtainable mutatis mutandis in 
most states’ Administration of Criminal Justice Laws. For 
instance, section 309 of the Jigawa ACJL 2019, section 307 

 
44. CFRN 1999 (as amended), s 36 (1) (2) 
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of the ACJL Oyo state 2017 and section 307 of the 
Adamawa ACJL 2018 provide that an application for stay 
of proceedings in respect of a criminal matter before the 
Court shall not be entertained.45 Although the innovative 
provision is geared toward ensuring a speedy trial, it does 
appear to interfere with a person’s right to fair hearing, 
guaranteed in section 36 of the 1999 Constitution. 
The language used in this provision, i.e.  ‘Shall not be 
entertained’, raises a fair hearing issue, because an 
application, no matter how frivolous, reckless, or 
unmeritorious, must be heard and determined one way or 
the other. This was the courts' position in the cases of New 
watch Communications Limited v Alhaji Aliyu Ibrahim 
Atta,46Federal Airport Authority of Nigeria v Wamal Express 
Services [Nig] Ltd47& Elizabeth Monday Sambo & Ors. v 
Solomon Etim Ekon & Ors.48 

In the recent case of Rickey Tarfa Mustapha (SAN) v 
FRN,49, the Court of Appeal held that an application for stay 
of proceedings in respect of a matter shall not be 
entertained either by the lower court or the court of appeal, 
until judgment is delivered.50 This, in the Court’s view, is in 
line with the overall primary objective of the Administration 

 
45. See Kwara ACJL 2018, s 311, Kano ACJL 2017, s 305, Kaduna ACJL 

2017, s 317, Kogi ACJL 2017, s 304, Edo ACJL 2016, s 306, Benue 
ACJL 2019, s 308, Osun State ACJL 2018, s 301, Plateau ACJL 2018, 
s 319, Nasarawa ACJL2018, s 298 and Sokoto ACJL 2019, s 306 for 
similar provisions 

46. (2006) LPELR-1986 (SC) 
47. (2011) LPELR-1261 (SC) 
48. (2013) LPELR-20394 (CA) 
49. (2017) LPELR-43131 (CA) 
50. See also FRN v Christian Jonah Pius FCT/HC/M/8041/2015 
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of Criminal Justice Statutes of ensuring that criminal trials 
are concluded expeditiously and not be allowed to be 
clogged by undesirable and often frustrating delay 
occasioned by interlocutory appeals. 

Furthermore, the court also held in FRN v AVM Saliu 
Atawodi and 2 Ors51 that section 306 of the ACJA, which is 
on stay of proceedings, is specific and unambiguous. 
Where there is a clear and specific provision of an Act, the 
court is enjoined to give its ordinary meaning. It further 
posited that the purpose of ACJA 2015 is to ensure that the 
system of administration of criminal justice in Nigeria is run 
efficiently in the pursuit of the objectives of speedy 
dispensation of justice. The court, therefore, held that the 
application for stay of proceedings was an abuse of court 
process. The Supreme Court reached a similar decision in 
the case of Olisah Metuh v FRN.52 

The ACJA 2015 and many State ACJLs seem to have 
wholly abolished stay of proceedings in criminal trials in 
Nigeria and the respective states, and the Supreme Court 
has since upheld this in the case of Olisa Metuh v FRN.53  
Where the Court held that section 306 of the ACJA makes 
it clear that no application for stay of proceedings can be 
validly entertained in respect of criminal proceedings 
before a high court nor the court of Appeal under section 
15 of the court of appeal Act, as well as the Supreme court 
under section 22 of the Supreme Court Act. In refusing to 
grant a stay of proceedings in the matter pending before 

 
51. FCT/HC/CR60/15 
52. All FWLR (PT 901) SC/SC 457/2016 
53. [2018] LCN/4617 (SC) 
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the trial court, the court also referred to the Federal High 
Court (Criminal) Practice Direction 2013, which provides for 
day-to-day trial and prohibits stay of proceedings on 
account of interlocutory appeals. 

The rationale behind this provision is noble as it is 
geared toward effective case management by doing away 
with delays in criminal trials. But the absolute language in 
this provision makes it problematic in that such application 
shall not be entertained. This goes to the root of the matter 
as it raises a fair hearing issue, which dictates that an 
application, no matter how frivolous, downright, stupid, 
reckless, or unmeritorious, must be heard and determined 
one way or the other.54 The relevant sections may also be 
amended to limit the number of interlocutory applications 
taken in each case during trials. 

It is worthy of note that some states ACJL did not 
abolish stay of proceedings in a criminal trial; for instance, 
section 313 of the Anambra ACJL55 provides that “A grant 
for stay of proceedings in respect of a criminal matter 
before the court shall be at the discretion of the court”.56 
This provision implies that the ACJL allows for criminal 
matters to be delayed by interlocutory applications where 
the court deems fit. The objective of encouraging speedy 
dispensation of justice when compared with the outright 

 
54. See the cases of New Watch Communications Limited v Alhaji Aliyu 

Ibrahim Atta (2006) LPELR-1986 (SC); Federal Airport Authority of 
Nigeria v Wamal Express Services [Nig] Ltd (2011) LPELR-1261 (SC), 
& Elizabeth Monday Sambo & Ors. v Solomon Etim Ekon & Ors (2013) 
LPELR-20394 (CA).  

55. Anambra ACJL 2010 
56. Same as s 313 of the Rivers ACJL 2015 
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abolishment by the ACJA 2015 is defeated in these states; 
without prejudice to the issue of section 306 of ACJA 2015 
conflicting with section 36 (1)(2)(a) of the CFRN 1999 
relating to fair hearing.   

Better still, the provisions of the ACJL Bayelsa State 
seem to be apt in this regard, it provides that “subject to the 
provision of the Constitution of the Federal Republic of 
Nigeria, an application for stay of proceedings in respect of 
any criminal matter pending before the High Court and 
Magistrate Court shall not be entertained before judgment 
is delivered in the case provided that such application may 
be heard and determined after judgment but before 
sentencing”.57 

It is recommended that the provision of section 306 
ACJA be amended to allow for flexible interpretation such 
as adopted by section 319(1) of the Ogun State ACJL; 
which couched a similar provision differently in the following 
words “Subject to the provisions of the Constitution of the 
Federal Republic of Nigeria, an application for stay of 
proceedings in respect of a criminal matter before the court 
shall not be entertained until judgment is delivered”.58 The 
implication is that the operation of the section is not 
absolute but subject to the dictates of the constitutional 
provisions as to fair hearing. In other words, on the strength 
of judicial pronouncements and constitutional provisions, 
an application for a stay of proceedings may be entertained 
to safeguard an applicant’s right to fair hearing. That way, 

 
57. ACJL Bayelsa State 2019, s 275 (1)  
58. Same as Ekiti State ACJL 2014, s 273  
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the import of the provision is not lost or construed as a 
violation of the right to fair hearing. 

It is further recommended that in a subsequent 
amendment to the Anambra ACJL 2010 and the River State 
ACJL 2015, efforts should be made to promote the 
objectives of the ACJL, which includes speedy 
dispensation of justice, and in doing this, a modified version 
of section 306 of the ACJA made by section 319(1) of the 
Ogun ACJL may suffice. Alternatively, section 304 of the 
Delta ACJL 2017 which provides that “Subject to the 
provisions of the Constitution of the Federal Republic of 
Nigeria, an application for stay of proceedings in respect of 
any criminal matter before the High Court or Magistrate 
Court or any other Court within the State, shall not be 
entertained until judgment is delivered” may be adopted. 
This means that where there may be any issues of 
constitutionality, for instance in matters of fair hearing, the 
court may grant a stay and still retain the intended 
discretion in the current section. 

 
16. Trial in Absentia 

Although the criminal justice system in Nigeria ascribes 
some measure of rights and privileges to a defendant 
standing trial before any court of justice. The most 
prominent of which appears to be the right to fair hearing. 
Being one of the pillars of natural justice, as we all know, 
this right is inalienable, notwithstanding anything to the 
contrary. By section 36(4) of the Constitution, 1999, as 
amended, “whenever a person is charged with a criminal 
offence, he shall, unless the charge is withdrawn, be 



Suggested Amendments to the Administration of Criminal Justice Act 
(ACJA) 2015 and State Administration of Criminal Justice Laws (ACJLs): A 

Jurisprudential Analysis 
 

33 
 
 

entitled to a fair trial in public within a reasonable time by a 
court or tribunal.” By extension, the principle of Audi 
Alteram Patem, a Latin maxim which loosely translates to 
mean that: ‘each party to a conflict shall be given an 
opportunity to be heard, is an offshoot of the right to fair 
hearing. However, under ACJA, section 352(4) provides as 
follows: 

Where the Court, in  the exercise  of  its  
discretion, has  granted  bail  to  the  defendant,  
the defendant in disregard of the court order,  
fails  to  surrender to  the  order  of court  or  
fails  to  attend  court  without  reasonable  
explanation,   the  court  shall  continue with  the  
trial  in  his  absence  and  convict  him  unless  
the  court  sees  reasons  otherwise, provided 
that proceedings in the absence  of the  
defendant shall take place after two 
adjournments or as the  court may  deem fit. 

Again, section 266(a) of ACJA, 2015 also made provisions 
for instances in which a defendant’s presence in court may 
be dispensed with; it provides that a defendant 
shall, subject  to  the  provisions  of  section  135  of  this  
Act,  be  present  in court during  the whole of  his trial 
unless he misconducts himself in such a manner as to 
render his continuing presence impracticable or 
undesirable. 

There is no gainsaying that the concept of trial absentia 
will allow a defendant to be tried and convicted in absentia 
to eliminate the practice where lawyers, particularly 
defence lawyers, make all manner of excuses for 
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defendants who fail to attend court in a bid to delay justice. 
Often, they seek adjournments using reasons such as “my 
client’s absence is due to ill health" as a device to delay the 
trial.59 It is also instructive to note that anti-corruption cases 
are stalled due to the absence of defendants, which also 
has repercussions on the anti-corruption war. These 
repercussions include the issue of the preservation of 
evidence, the uncertainty of witnesses willing to testify after 
an extended period, the elevation of the Judge to a higher 
court, which leads to the proceedings starting afresh and 
ineffective deterrence of others when the corrupt accused 
person can evade justice. Because of the various delay 
tactics employed by defendants who abscond on bail, the 
Administration of Criminal Justice Act 2015 (ACJA) makes 
provisions for trial in absentia. Notably, in some recent 
high-profile anti-corruption cases, namely the cases 
against Colonel Sambo Dasuki and Mr Abdulrasheed 
Maina, the defendants refused to appear in court for a 
certain period, leading to a stall in their trial for corruption. 
In Dasuki’s case, his absence was due to his insistence that 

 
59. Case management & Disclosure Protocols, ss 300 376(4) & 379, FCT 

High Court Practice Direction 2017, ss 299, 377, CFRN 1999, s. 36. 
One of the aspirations of the ACJ Laws is to establish a culture of quick 
justice delivery. One way through which both laws hope to achieve this 
is case management. Thus, both laws provide for frontloading of 
evidence at Magistrate and High Court levels. However, it has been 
contended that the provisions relating to case management under the 
ACJA, and replicated in the Oyo ACJL 2016, “suffers from a lack of 
clarity and judicial guidance.”Be that as it may, frontloading affords the 
defence ample time  to prepare for his/her case , See Adedeji Adekunle, 
‘Overview of the Administration of Criminal Justice Law’ (Being a Paper 
presented at the MacArthur Foundation/NIALS Workshop on 
Implementation of the ACJL for Judicial Officers, Asaba 17—18 2020). 
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he would not appear in court until he was released on bail 
in compliance with the court order granting him bail. In 
Maina’s case, he was on bail and absconded from Nigeria. 
It took the effort of security agencies to find him hiding in a 
neighbouring country and ensure that he was returned to 
Nigeria to continue his trial.60. However, in Oyo ACJL, there 
is no provision for trial in absentia. However, the provisions 
of section 352(4) of ACJA 2015, which provides for trial in 
absentia, is a gross violation of the right to a fair hearing as 
contained in section 36(4) and 6(6)(d) of their Constitution 
of Nigeria, 1999 (as amended) and therefore inconsistent 
with the letters and spirit of the 1999 Constitution (as 
amended). As interpreted by the Supreme Court in Dingi 
Mohammed v. State (2018) 5 NWLR (Pt. 1613) P.540, on 
Legality or otherwise of trial in absentia, the apex court has 
this to say: “Trial in absentia is a procedure unknown to 
Nigeria procedural law. It is a negation of fair trial. A trial of 
the accused person in his absence is a sham.” It must also 
be noted that the 1999 Constitution of Nigeria is supreme 
and shall prevail over any other law(s) that conflict with it. 
Therefore, any other law inconsistent with any of its 
provisions shall be null and void to the extent of its 
inconsistency.61  
 
Recommendation: It is recommended that section 352(4) 
of ACJA, 2015 should be invoked only when all court orders 
as regards the appearance of a defendant and forfeiture of 

 
60. See also the case of Cross-River State & Anor v Young (2013) 11 

NWLR, PT. 1364, 1; Audu v AGF & Anor (2013) 8 NWLR, PT 1355, 175 
61. See CFRN 1999 (as amended), s 1(3)  
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his bail bond is not possible. Then the court, in the last 
resort, can decide to proceed, provided it would not cause 
a miscarriage of justice. At all times, the interest of justice 
should weigh heavily in the court's mind. 
 

17. Witness Expenses 
It is trite to mention that under the ACJA62 and most states’ 
ACJLs63. At the same time, a witness for the State is 
entitled to payment of reasonable expenses as of right, 
payment of similar expenses to a defence witness is left to 
the discretion of the trial Judge. The basis for this distinction 
is not clear. Many trials have suffered delays due to 
difficulty in bringing witnesses to court. Most of these 
difficulties result from an inability to meet the expenses of 
the witnesses. Under most laws, the duty is placed on the 
State to pay these expenses. Despite these provisions, 
non-payment of witness expenses remains challenging, 
perhaps due to inadequate funding. Many lawyers still pay 
witness expenses out of their pocket or pass the burden of 
paying to their clients, making it difficult to secure the 
attendance of the number of witnesses that may be 
required. Suffice it to mention that many of the innovations 
introduced by both laws, such as witness expenses, need 
adequate judiciary funding to succeed. 

 
62. See ACJA 2015, s 251 & 252  
63. See also Ekiti State ACJL 2014, ss 191 &192, Oyo ACJL 2017, s 250 

&251, Delta ACJL 2017, ss 255 & 256, Kwara ACJL 2018, ss 257 & 258, 
Rivers ACJL 2015, ss 258 & 259, ACJL Bayelsa State 2019,  ss 190 
&191 and Bauchi ACJL 2018, ss 248 & 249 
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The provision is mutatis mutandis with what obtains in 
most of the states. Even though the provision on the 
payment of witness expenses for both prosecution and 
defence is reflected in the ACJA and most ACJLs, this has 
not been fully implemented in practice as most 
lawyers/prosecutors have to fund such witnesses from their 
pockets. In some other cases, prosecution witnesses 
cannot attend court hearings due to paucity of funds which 
of course affects the successful prosecution of many 
criminal cases.64The Kano ACJL, 2017 does not make 
similar witness expenses provisions, while states like 
Enugu made it discretionary.65 
Recommendation: It is recommended that these identified 
sections in the various state ACJLs should be amended to 
make it the prerogative of the office of the State Attorney 
General to incorporate witness expenses in its budget. 
Such funds should be disbursed to the courts for funding 
witness attendance at trials. The Kano State ACJL should 
also be amended to provide witness expenses under the 
ACJA 2015 and other states' ACJLs. 
 
Conclusion 
It is pertinent to note that the administration of criminal 
justice in Nigeria has witnessed tremendous improvement 
in efficiency, speedy trials and respect for fundamental 
human rights of citizens since the enactment of the 

 
64. See Jigawa ACJL 2019, ss 255 & 256, Kaduna ACJL 2017, s 263, Kogi 

ACJL 2017, ss 249 & 250, Adamawa ACJL, ss 252 & 253, Benue ACJL 
2019, ss 253 & 254 and Sokoto ACJL 2019, ss 251 & 252  

65. Enugu ACJL 2017, ss149 &150 
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Administration of Criminal Justice Act 2015 and the State 
ACJLs. 

Although the Act promotes best practices in 
administering criminal justice in Nigeria, it is not a perfect 
piece of legislation. The work identified problematic 
sections of the ACJA 2015 and state ACJLs which 
constitute challenges to efficient and effective performance 
and made recommendations for their amendment. The 
analysis also identified provisions that appeared to conflict 
with the 1999 Constitution and made recommendations to 
ensure compatibility with the ACJA 2015.  
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Annexe: Summary of Contentious Issues and 
Recommendations 

 
S/N THEMATIC 

ISSUE 
UNDER THE 
ACJA, 2015 

CONFLICTING 
PROVISION 

OF THE CFRN 
1999 

RECOMMENDATIONS 

1 Arrest 
Generally- 
Section 3. The 
provision on 
arrest taking 
place before 
investigation  

Contravenes 
section 
35(1) on right 
to personal 
liberty and 
arrest on 
reasonable 
suspicion 

Section 3 of the ACJA 
should be reviewed by 
making investigation to 
precede arrest. This will 
ensure effective 
synergy between 
investigators and law 
officers to aid smooth 
prosecution of criminal 
cases and also to 
conform to 
constitutional provision. 

2 Arrest in lieu- 
Section 7 
prohibits 
arrest in lieu 
but no 
exception for 
arrest of 
sureties and 
no provision 
for 
compensation 
and apology 
for unlawful 
arrest 

Contrary to 
section 36(5) 
on apology and 
compensation 
for unlawful 
arrest 

Section 7 ACJA should 
be amended to 
accommodate 
situations where the 
surety could be 
arrested for failure to 
produce the suspect 
Also, the provision of 
the Constitution on 
compensation and 
public apology for 
persons unlawfully 
arrested or detained 
should be incorporated 
in the section. 



Suggested Amendments to the Administration of Criminal Justice Act 
(ACJA) 2015 and State Administration of Criminal Justice Laws (ACJLs): A 

Jurisprudential Analysis 
 

40 
 
 

3 Examination 
of arrested 
Suspect- 
section 11 
provides for 
examination of 
an arrested 
suspect in 
custody by a 
medical 
practitioner 

Violates the 
provision of 
section 37 on a 
person’s right 
to privacy 

Section 11 ACJA 
should be  deleted to 
avoid situations of 
abuse by the Police and 
other Law Enforcement 
Agencies 

4 Elevation and 
transfer of 
judges and 
putting an end 
to de novo 
trials- Section 
396(7) makes 
provision for a 
Judge that 
has been 
elevated to 
complete his 
part-heard 
matter 

Inconsistent 
with the 
provisions of 
sections 253, 
258, 273 and 
290(1) of the 
1999 
Constitution on 
constitution of a 
court by one 
judge and 
tenure of office 
of Judicial 
officers 

A constitutional 
amendment of the 
provisions of sections 
253, 258, 273 and 290 
(1) of the CFRN is 
hereby recommended 
to reactivate the 
laudable provision of 
section 396(7) of ACJA. 

5 On judgment 
of a plea 
bargain being 
final from 
which no 
appeal shall 
lie except on 
the ground of 
fraud- Section 
270(18) 

conflicts with 
the provisions 
of section 
241(1)(a)  of 
the 1999 
Constitution 
which allows a 
right of appeal 
from decisions 
of the Federal 
High Court or a 

Section 270(18) ACJA 
should be expunged 
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High Court to 
the Court of 
Appeal as of 
right in final 
decisions in 
any civil or 
criminal 
proceedings. 

6 Section 306 
ACJA 
provides that 
application for 
stay of 
proceedings in 
criminal 
proceedings 
shall not be 
entertained  

Contravenes 
section 36 (1) 
(2) (a) of the 
Constitution on 
fair hearing 

Section 306 ACJA 
should be amended to 
allow for flexible 
interpretation like 
section 319(1) of the 
Ogun State ACJL; 
which couched the 
same provision 
differently thus: 
“Subject to the 
provisions of the 
Constitution of the 
Federal Republic of 
Nigeria, an application 
for stay of proceedings 
in respect of a criminal 
matter before the court 
shall not be entertained 
until judgment is 
delivered” 

7 Trial in 
Absentia- 
Section 352(4) 
ACJA 

Contrary to 
section 36(4) 
on fair trial in 
public within a 
reasonable 
time by a Court 

Section 352(4) of 
ACJA, 2015 should be 
invoked only when all 
court orders as regards 
the appearance of a 
defendant and forfeiture 
of his bail bond is not 
possible. 
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